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Securities and Exchange Commission § 201.57 

(b) If counsel for the Office or Divi-
sion of the Commission and the appli-
cant believe that the issues in the fee 
application can be settled, they may 
jointly file a statement of their intent 
to negotiate a settlement. The filing of 
this statement shall extend the time 
for filing an answer for an additional 30 
days, and further extensions may be 
granted upon request by agency coun-
sel and the applicant. 

(c) The answer shall explain any ob-
jections to the award requested and 
identify the facts relied on in support 
of that position. If the answer is based 
on any alleged facts not already in the 
record of the proceeding, it shall in-
clude supporting affidavits or a request 
for further proceedings under § 201.55. 

§ 201.53 Reply. 
Within 15 days after service of an an-

swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 201.55. 

§ 201.54 Settlement. 
The applicant and counsel for the Of-

fice or Division of the Commission may 
agree on a proposed settlement of the 
award before final action on the appli-
cation, either in connection with a set-
tlement of the underlying proceeding 
or after the underlying proceeding has 
been concluded, in accordance with the 
Commission’s standard settlement pro-
cedure. See 17 CFR 201.240. If a pre-
vailing party and counsel for the Office 
or Division of the Commission agree on 
a proposed settlement of an award be-
fore an application has been filed, the 
application shall be filed with the pro-
posed settlement. If a proposed settle-
ment provides that each side shall bear 
its own expenses, and the settlement is 
accepted, no application may be filed. 

[54 FR 53052, Dec. 27, 1989, as amended at 60 
FR 32795, June 23, 1995] 

§ 201.55 Further proceedings. 
(a) Ordinarily, the determination of 

an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or counsel 
for the Office or Division of the Com-

mission, or on his or her own initia-
tive, the administrative law judge may 
order further proceedings, such as an 
informal conference, oral argument, 
additional written submissions or, as 
to issues other than substantial jus-
tification (such as the applicant’s eligi-
bility or substantiation of fees and ex-
penses) an evidentiary hearing. The ad-
ministrative law judge may order all 
proceedings that are otherwise avail-
able under § 201.221 and § 201.222(a). 
Such further proceedings shall be held 
only when necessary for full and fair 
resolution of the issues arising from 
the application, and shall be conducted 
as promptly as possible. Whether or 
not the Commission’s position was sub-
stantially justified shall be determined 
on the basis of the administrative 
record, as a whole, which is made in 
the adversary adjudication for which 
fees and other expenses are sought. 

(b) A request for further proceedings 
under this section shall specifically 
identify the information sought or the 
disputed issues and shall explain why 
the additional proceedings are nec-
essary to resolve the issues. 

[47 FR 610, Jan. 6, 1982, as amended at 54 FR 
53052, Dec. 27, 1989; 70 FR 72569, Dec. 5, 2005] 

§ 201.56 Decision. 
The administrative law judge shall 

issue an initial decision on the applica-
tion promptly after completion of pro-
ceedings on the application. The deci-
sion shall include written findings and 
conclusions on the applicant’s eligi-
bility and status as a prevailing party, 
and an explanation of the reasons for 
any difference between the amount re-
quested and the amount awarded. The 
decision shall also include, if at issue, 
findings on whether the Commission’s 
position was substantially justified, 
whether the applicant unduly pro-
tracted the proceedings, or whether 
special circumstances make an award 
unjust. 

§ 201.57 Commission review. 
In accordance with the procedures 

set forth in 17 CFR 201.410 and 201.411, 
either the applicant or counsel for the 
Office or Division of the Commission 
may seek review of the initial decision 
on the fee application, or the Commis-
sion may decide to review the decision 
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